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Ahmedabad

su ar#la am a 3rig€ al{ ft aafk Ufa ,feral at 3r@ha Paffra W!,R i-r ~
"ffcf>fil t-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way:- ·

#it zyca, TT zrca vi hara 348tu nzn@era at 3r8tea
Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

~~.1994 cB1" tTffi 86 cfi 3Tfl7@ 3rq'rc;, cB1" f;J-9 uu #l uat
Under Section 86 of the Finance Act 1994 an appeal lies to :-

af@Qua cha fl #n gen, qr zyca gi hara 3nf)al nrn)au1 3it. 20, • cc
5lfftlc61 cf>J.tJt'3°:S, ~ ";JTR, 3161-lcilcillci-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,P..hmedabad - 380 016.

(ii) 374l#tr nrzanf@raw at fa4ta 3rf@fzm, 1994 cB1" tTffi 86 (1) cfi 3Tfl7@ ~~, "WJ~
f.illl-Jlclc,fr, 1994 cfi frr:r:l 9 (1) cfi 3Tfl7@ ~mftcr _ -=nr=! ~.it- 5 ll mx gftrm ii ·c&) ufl
tail vi sr rt fGra 3mat a frog ar@la 6) 11"% it '31,qil J:r[f!dl
3#nl sn1fl afg (Gaga qfra uf ghf) 3jk vmen j fha en =zmnrf)au al ·nru4le fer1
t mfi cfi rTTfi'@ fltcb1Plc/i af5I ~ cfi ~p:rq'ra <'ii gun fGwgr # nu a uifha a gwe di u
i gj aa al mid, ants 6l 1'.fTTT 3ITT c1'TT[IT man Gqf-1 Ts aru al ;;Jxf-TT u=,rJ i( UB.°f ~~In!
1000/- i:trfl ~ -g'rfl I utif la# ) nm7, 4rt 6) miu 3ik aunt nn up4fa1 u¢ 5 er4 ul

50 RT'& C1Cfi -g'r ill ~Ql;!' 5000 /- qt 3Grat zgtfl a& i#ala #6) miu, ants #1 nr 3it an I Ill
-~ x<ilrC! 50 RT"& m '3""tli-t \TllKI t crni ~ 10000 / -- q-,'h1 'lf,rl rTl ~11~ 1

(ii) The appeal under sub section ('1) of Section SE of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T 5 as prescribed under Rule 9( 1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs Fifty L3khs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is m:)re than fifty Lakhs rupees. in the}_9.C-r!L92<ere/ 1:'.'-'.'.\_,.,,,,.t ,:;,,. (~~..--2.,\~ •'/ )< ,~, \,-.. t · I .;·· ".f.' ~g! r c»
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.

(iii) fa#tr 3ff@/fr. 1994 at n1 86 #l su-a3ii vi (2g) ti; 3ff!7@ 3TlltR ircrnITT f.rwi,cfc'fl. 1994 cli f.luri 9 (21;)

er; 3ifa [ufRa qrf ~.il.-7 ij cJ>"r um if vi ar mr rga.. a)u Gm zyea (sr4la) am?n a6t t;tfrnn (OJA)(
mi ufa qR &if) 3ii '3rs
3rrgu, run / U 37gr 3rra1 A2I9k €tu snr zyca, arflftu nu1Runt at 3arr4a ava # far a g arr
(0 IO) <l>"r \!fcr 1fwTl ITT'fl I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addi. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.

2. <1Wxfmfmr~c{<l l[<i<n 3rftlf.rll1-l. 1975 m"r mr1 4~ 3fjtra)-1 ci; 3kPiil r.iur!{d f<l,1; -il:ifll, '!c-1 ,;11!:~1 \;cl ,,,.;,;,;

9IR@ur) a 3ma 6 ,R q 6 6.50 /- Q'<J cl>! ~<'I<! ~~ f?;wc c'f1ll lnrll 'tll~l; I

2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. '#ilTT zyc, qr zyca vi aa an4lla =Inf@era (arffafe)~- 1e82 ii 'ifffin ~ci 3R:I 'fi<irno rrFrc-11 ml
Tifnlfml ffl cITT'I ~ ~ 3ITT 1ft mr'! 3~ Fci,,:rr ulTrlT t: I

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and SeNice Appellate Tribunal (Procedure) Rules, 1982.

4. tmar zrca, hr&tr3urz areavi @hara 3r4)tar faor (ft4 c), i;rFc=r .3-r=frc;rr c),~ *
3 3

ac2tr3l ra 3rf@)fr. &&y Rt err 3sq k3iiifa#tr(izI-) 3f0fun 2e&9(go&y Rt izr~ .

29) feaia: e€.oc,2y 5Rt fa4tr 3/f@1fu. &&&y #st 'LW O c), 3iaaia ~larasa aft ara #t are k.
"au ff?aa Rta ua-uf?sra #ca3rfar ?. arf faznr h 3iai 5a ft5 art 3f\1fun t<T- "

'{ITT)' c;TI'~~ ~ 3-fTUcfi a=r ITT

hctr3en reavi lass a 3iaiia" maT fcl:;v aW ~rc;:cfi .. *~ ~r@rc;r ~ -
3 2

(il um 11 -g'r c), Jt:rat:r~~
(ii) adz sm Rt t a na ufgr
(iii) ~~ laillJ-llcti>ft cl, fotm:I' 6 cl, 3iaifa 2zr am

> 3rt arf zrz fa 3a Ir c), qanc fatar (i. 2 i~- 201-1 c), .3--rrn=~ ~ qcr fc!:;m
"3r41#rzr nf@rart amar faaufa racr 3r5ff 1Jcf 3f-cfrc;r tfil' ~ irf6l' ITTal I

4. For an appeal to be filed before the CESTAT. it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08 2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to SeNice Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and SeNice Tax. "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Cred t taken;
(iii) amount payable under Rule 6 of tre Cenvat Credit Rules.

Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) sr if ii, sr 3nr a uf 3rt ,feraur # arr szi areas 3rzrar grea zu zvs
3 3

faafa gt atair fuav areah 1% 3raatrw3il szi#aa avs fafa = aaus#10%.:> .:> t;>I

8rarer w# saraat kt
4(1) In view of above, an appeal against this order shall lie before the TcibunaJ on
payment of 10% of the duty demanded where duty or duty and penalty are ,i'ltdi-spu1e;;or'-,
penalty, where penalty alone is in dispute. ' · · .. , .\ ~.,"
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ORDER-IN-APPEAL

This order arises out of an appeal filed by M/s. Abhishek

Associates, 24, Ambrish Society, Ranip, Ahmedabad-380005 (in short

'appellant') against Order-in-Original No.SD-01/Refund/60/AC/Abhishek/

2016-17 dated 10.02.2017 (in short 'impugned order') passed by the then

Assistant Commissioner, Service Tax Division-I, Ahmedabad (in short

'adjudicating authority') .

o

2. Briefly stated that the appellant filed refund claim of

Rs.20,69,034/- of service tax paid on the taxable services provided to

various Airport Authority of India(in short AAI) to carry out 'Annual
Operation and Maintenance' works contract. Since the said contract

involved the execution of original work, the appellant availed
' .

exemption from payment of service tax in terms of Notifn.

No.25/2012-ST dated 20.06.2012 Sr. No. 12(a). However, consequent

to withdraw! of said exemption vide Notifn. No.6/2015-ST dated
01.03.2015 w.e.f. 01.04.2015, the appellant started levying. service

tax in the bill raised to the AAI who in turn paid to it and the same was
deposited to the govt. ex-chequer. Consequent to re-introduction of
the said exemption retrospectively w.e.f. 01.04.2015, vide Section 102
of the Finance Act, 1994 vide Notification No. 09/2016-ST dated 1st

March, 2016, the appellant filed the subject refund claim which

culminated into issue of Show Cause l\otice dated 14.12.2016 for
rejection. This SCN was adjudicated by the adjudicating authority vide

impugned order wherein refund claim of Rs.20,69,034/- was rejected.

0
3. Aggrieved with the impugned order, the appellant has filed the

present appeal wherein, inter alia, submitted that:

(c)

(d)

(a) whether they had collected initially. But recredited party account on
declaration of the exemption notification, which has been suffice for
the compliance of unjust enrichment principle or not.
when there was no. tax, it amount to the deposit of money, required
to be refunded to them. ·
whether on the face of some invoice category of service mention
"manpower supply service", it amcunt to overlook substance of
work done by them for repair and maintenance of electrification
work or not.
if their service falls under "manpower supply service", then w.e.f.
01.04.2015 & onwards service tax has been payable by the
recipient, in that case when there is no tax, it amount to deposit of
money, requires to be refunded to them. ·

The appellant also relied upon series of case laws and requested.toalloy,
refund claim ot Rs.20,69,034l- "<@]\

•l'1°°±(» :
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4. Personal hearing in the matter was held on 01.12.2017. Shri Vipul

Khandhar, Chartered Accountant, appeared on behalf of the appellant and

reiterated their earlier case to link with this case and requested to remand

the case.

5. I have carefully gone through the appeal memorandum, submission

made at the time of personal hearing and evidences available on records.

I find that the main issue to be decided is whether the impugned order is

just, legal and proper or otherwise. Accor:lingly, I proceed to decide the

case on merits.

0

a

6. Prima facie, I find that the subject appeal is hit by limitation of six

days in terms of provisions contained in Section 85(3A) of the Finance

Act, 1994. No application or request is made for condonation of said delay

either way i.e oral or written at any point of time by the appellant.'

However, I condone the said six days delay in terms of powers vested in

me vide proviso to Section 85(3A)ibid in the interest of justice.

7. · Prima facie, I find that the appellant is a service provider and has

been awarded works contract for repair and maintenance of

various airports under AAI. The said a:::tivity was exempted from levy

of service tax in terms of Notification No.25/2012-ST dated 20.06.2012

vide Sr. No.12(a). This exemption was withdrawn vide Notifn. No.6/2015

ST dated 01.03.2015. Hence, the appellant charged and collected service

tax at appropriate rate from the AAI and deposited this amount to govt. ex

chequer. Now this exemption was re-introduced with retrospective effect

vide Notifn. No.9/2016-ST dated 01.03.2016. Accordingly, the appellant

filed the refund claim for service tax paid during the period 01.04.2015 to

29.02.2016. In this regard, I find that the main contention raised in the

subject SCN is "Supply of Manpower Services" which is not covered under

said exemption granted retrospectively. I also find that though the

adjudicating authority has discussed this issue in its findings in Para 7 of

the- impugned order, the appellant has further contended, inter alia, that if

their service falls under "manpower supply service", then w.e.f. 01.04.2015

& onwards service tax has been payable by the service recipient and in
that case when there is no tax, it amount to deposit of money, requires to

be refunded to them. I find that this needs to be examin dy,Z
A" " z

adjudicating authority. Accordingly, matter needs to be rem{@:~~):.;

'\O~--~-~a. ~ors" ··v
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the adjudicating authority to study the contract awarded by the AAI and

decide the matter accordingly after going through the contract minutely

vis-a-vis bills raised by the appellant and pass a speaking order after

following the principle of natural justice.

s. 391eaaaf zarrat#ta{3r#t cfi"1 fart 3qt#a aha a fa arc=rr
6'1

The appeal filed by the appellant stands disposed of in above t'::i7

~ )-\,~ ;..---

{3dif ~fcfi{')

h.#tzr a3raa (3r#lea

Q

Attested:

%%
(B.A. Patel)
Supdt.(Appeals)
Central GST, Ahmedabad.

BY SPEED POST TO:

M/s. Abhishek Associates,
24, Ambrish Society, Ranip,
Ahmedabad-380005.

Copy to:-
(1) The Chief Commissioner, Central Tax, Ahmedabad Zone.
(2) The Commissioner, CGST, Ahmedabad-North (RRA Section).
(3) The Asstt. Commr, CGST, Division Vll(SG Highway East),

Ahmedabad North. ·
(4) The Asstt. Commissioner(System), Central Tax , Ahmedabad_--....._

South · ·~c:TIE
'8AL G

(for uploading OIA on website) .,,..,..
(5) Guard a- ±# e
( ) P A f I .. ~ · n c.u6 ..re. % ·3- \ 'o
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