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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :- '
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to -
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O The West Regional Bench of Customs, Excise, Service Tax Appelliate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad —~ 380 016.
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(i) The appeal under sub section (1) of Section 8€ of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T 5 as prescried under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and shouid be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs Fifty Lakhs, Rs.10.000/- where the amount of

service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the f_gﬂr_nl‘of
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(i) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals) J(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (OlO) to apply to the Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-! in terms of
the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT. it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payvable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Cred t taken;
(iii) amount payable under Rule 6 of tre Cenvat Credit Rules.

Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal_on
payment of 10% of the duty demanded where duty or duty and penalty are - lﬁ/dlspufe ,or»
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penalty, where penalty alone is in dispute.
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ORDER-IN-APPEAL

This order arises out of an appeal filed by M/'s._'.Abhishek
Associates, 24, Ambrish Society, Ranip, Ahmedabad-380005 (in short
‘appellant’) against Order-in-Original No.SD-O1/Refund/ESOlAC/Abhishek/
2016-17 dated 10.02.2017 (in short ‘impugned order’) paésed' by the then
Assistant Commissioner, Serviée Tax Division-l, Ahmedabad (in short

‘adjudicating authority’) .

2. Briefly stated that the appellant filed refund claim of
Rs.20,69,034/- of service tax paid on the taxable services provided to
various Airport Authority of India(in short AAI) to carry out ‘Annual
Operation and Maintenance’ works contract. Since the séid contract
involved the execution of original work, the appellant availed
exemption from payment of service tax in terms of Notifn.
No.25/2012-ST dated 20.06.2012 Sr. No. 12(a). However, consequent
to withdraw!l of said exemption vide Notifn. No.6/2015-ST dated
01.03.2015 w.e.f. 01.04.2015, the appellant started levying service
tax in the bill raised to the AAI who in turn paid to it and the same was
deposited to the govt. ex-chequer. Consequent to re-introduction of
the said exemption retrospectively w.e.f. 01.04.2015, vide Section 102
of the Finance Act, 1994 vide Notificaticn No. 09/2016-ST dated 1st
March, 2016, the appellant filed the szject refund claim ‘which -
culminated into issue of Show Cause l\o’&ce dated 14.12.2016 for
rejection. This SCN was adjudicated by the adjudicating authority vide |

impugned order wherein refund claim of Ré.20,69,034/— was rejected.

3. Aggrieved with the impugned order, the appellant has filed the

present appeal wherein, inter alia, submitted that:

(a)  whether they had collected initially. But recredited party account on
declaration of the exemption notification, which has been suffice for
the compliance of unjust enrichment principle or not. :

(b)  when there was no tax, it amount to the deposit of money, required
to be refunded to them. o

(c)  whether on the face of some invoice category of service mention
“manpower supply service”, it amacunt to overlook substance of
work done by them for repair and maintenance of electrification
work or not. :

(d) if their service falls under “manpower supply service”, then w.e.f.
01.04.2015 & onwards service tax has been payable by the
recipient, in that case when there is no tax, it amount to deposit of
money, requires to be refunded to them. ' :

The appellant also relied upon series of case laws and requested. to-allows,
L Gsr, Y6
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refund claim of Rs.20,69,034/- _ Catan
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4, Personal hearing in the matter was held on 01.12.2017. Shri Vipul
Khandhar, Chartered Accountant, appeared on behalf of the appellant and

reiterated their earlier case to link with this case and requested to remand

the case.

5. | have carefully gone through the appeal memorandum, submission
made at the time of personal hearing and evidences available on records.
[ find that the main issue to be decided is whether the impugned order is
just, legal and proper or otherwise. Accordingly, | proceed to decide the

case on merits.

6.  Prima facie, | find that the subject appeal is hit by limitation of six
days in terms of provisions contained in Section 85(3A) of the Finance
Act, 1994. No application or request is made for condonation of said delay

either way i.e oral or written at any paint of time by the appellant.

However, | condone the said six days delay in terms of powers vested in
me vide proviso to Section 85(3A)ibid in the interest of justice.

7.  Prima facie, | find that the appellant is a service providér and has
been awarded works contract for repair and maintenance of
various airports under AAI. The said astivity was exempted from levy
of service tax in terms of Notification No.25/2012-ST dated 20.06.2012
vide Sr. No.12(a). This exemption was withidrawn vide Notifn. No.6/2015-
ST dated 01.03.2015. Hence, the appellant charged and collected service
tax at appropriate rate from the AAIl and deposited this amount to govt. ex-
chequer. Now this exemption was re-introduced with retrospectivé effect
vide Notifn. No.9/2016-ST dated 01.03.2016. Accordingly, the appellant
filed the refund claim for service tax paid during the period 01.04.2015 to
29.02.2016. In this regard, | find that the main contention raised in the
~subject SCN is "Supply of Manpower Servicas” which is not covered under
said exemption granted retrospectively. | also find that thoﬁgh the
adjudicating authority has discussed this issue in its findings in Para 7 of
the impugned order, the appellant has further contended, inter alia, that if
their service falls under “manpower supply service”, then w.e.f. 01.04.2015

& onwards service tax has been payable by the service kecipienf and in

that case when there is no tax, it amount ta deposit of money, requires to
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the adjudicating authority to study the contract awarded by the AAI and
decide the matter accordingly after going through the contract minutely
vis-a-vis bills raised by the appellant and pass a speaking order after
following the principle of natural justice.
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The appeal filed by the appeliant stands disposed of in above terms

g

Ji\\&/
(FATURT)
Feeld Y IYeFT (3rdrea)
Att_ested:
). 4
A
(B.A. Patel)
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Central GST, Ahmedabad.

BY SPEED POST TO:

M/s. Abhishek Associates,
24, Ambrish Society, Ranip,
Ahmedabad-380005.

Copy to:-

(1)  The Chief Commissioner, Central Tax, Anmedabad Zone.

(2)  The Commissioner, CGST, Ahmedabad-North (RRA Section).
(3)  The Asstt. Commr, CGST, Division VII(SG Highway East),

Ahmedabad North.
(4)  The Asstt. Commissioner(System), Central Tax , Ahmedabad- ‘
South 3
(for uploading OIA on website)
(6)  Guard file
(6) P.A.file.
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